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SURPLUS APPLIED TO PREMIUMS— 

. recor PREMIUM LOANS 
lefendend In the case of New England Mutual Life Insurance 
nages for Company of Boston, Massachusetts v. Olin, Admx., 
— rons. the insurer sought a declaration as to whether a certain 
Sl policy had lapsed and terminated prior to the insured’s 


death. That gave rise to the question as to whether 
the insurer had properly advanced a premium loan to 
continue the policy in force until the date on which the 
insured contended it had lapsed. The policy provided 
that any surplus should be applied in reduction of pre- 
miums and that premium loans would automatically be 
made by the company, the insured having so desig- 
nated, after a certain number of premiums had been 
Please Route to: paid, provided the reserve value of the policy was suffi- 
cient to cover said loans. Premiums were payable 
yearly, and on September 29, 1931, the annual premium 
of $317 fell due. The surplus available at that time 
was $95.50. The insured sent notes to the company in 
the amount of $93, but no further payment was made. 
The company advanced a premium loan in the amount 
of $48.20 as a partial payment of the premium and con- 
tinued the policy in force under that arrangement. 


INSURER’S VIOLATION OF CONTRACT 

The defendant in this case contended that the policy 
lapsed on September 29, 1931, when the premium was 
not paid, and further that the amount of extended in- 
surance which could have been purchased with the 
reserve then available would have continued the insur- 
ance in effect until the date of the insured’s death. She 
contends that the company’s action was in violation of 
the terms of the contract, and the United States Circuit 
Court of Appeals for the Seventh Circuit agrees with 
her contention. Premium loans may be advanced only 
if the reserve available is sufficient to cover an amount 
which will pay the entire, not a part of the, premium. 
Moreover, the application of the surplus available does 
not amount to partial payment and will not continue 
the policy in force unless the balance of the entire pre- 
mium is paid, said application constituting a credit 
on the premium subject to the timely payment of the 
balance. Therefore, since the reserve was insufficient, 
and this fact is not disputed, to permit a loan adequate 
to pay the balance of the entire premium, the com- 
pany’s action was unjustified. See {[ 501,419. 
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THE INSURANCE LAW JOURNAL 


“Other Insurance”’.—Defendant 


% FIRE AND CASUALTY 


insurer’s contention that a 
policy of fire insurance covering a barn and its contents was 
forfeited by plaintiff because of a violation of the provision 
relative to “other insurance” was held to be without merit 
on the ground that actual knowledge of this other insurance 
was had by defendant’s agent who wrote the policy. De- 
fendant was held to be charged with that knowledge and, 
therefore, to have waived such provision. (Superior Fire 
Insurance Company v. Peters, Ga. Ct. of App.). . .f 300,366. 


Mortgaged Premises Insured Against Fire.—In a suit brought 


in California upon a policy of fire insurance covering mort- 
gaged premises, the court held that the policy was in effect 
at the time the property was destroyed, and that an agent 
acting on behalf of the mortgagor had no authority to cancel 
the policy without the knowledge of said mortgagor; further, 
that under this policy, the mortgagee was entitled to 10 days 
notice before such cancellation was effective, and the failure 
to give her such notice rendered the insurer liable. (Tartle- 
ton et al. v. de Veuve, d/b/a San Francisco Underwriters of 
San Francisco et al., U. S. C, C. A., 9th C.).. .§ 300,367. 


Executory Contract to Convey.—Plaintiff claimed that the pur- 


chase price under an executory contract to convey certain 
premises should be abated to the extent of fire insurance 
proceeds paid the vendor after the destruction of a dwelling 
on the property. The parties to the contract, however, had 
specifically agreed that the vendee was to have no interest 
in the insurance and the court held plaintiff’s claim un- 
tenable for that reason. (Bruce v. Jennings, Admr., Ga. 
Supreme Ct.). . . J 300,368. 


Storage of High Explosives.—Defendants were held responsible 


for damage to plaintiff's dwelling which damage resulted 
when the flames from an adjoining property spread to 
defendants’ property and ignited high explosives stored there. 
Defendants were found guilty of common law negligence 
and of maintaining a nuisance. (Ridgeway Sprankle Co. 
et al. v. Carter, Tenn. Ct. of App.).. . J 300,369. 


Explosion of Stove.—Defendant sold a defective stove to an 


occupant of an apartment next to plaintiffs’, advising said 
purchaser of its defect. The stove exploded and fire spread 
into plaintiffs’ apartment. Allegations of such facts were 
held insufficient to state a cause of action against defendant 
for damages sustained by plaintiffs as a result of the fire. 
(Daniels et al. v. Montgomery Ward & Co., N. C. Supreme 
Ct.) . . .§ 300,370. 


% NEGLIGENCE *% 
(Other than Automobile) 


Deleterious Matter in Coca-Cola.—Evidence showing that at 


the time of sale and delivery of a bottle of coca-cola to 
plaintiff, deleterious matter consisting of decomposed pea- 
nuts was contained therein, was found to be sufficient to 
show a violation of the Pure Food Statute. Such violation 
was held to be negligence per se, which required the sub- 
mission of the case to the jury, even though there was no 
other evidence of negligence on the part of defendant. 
(Hobbs v. Carolina Coca-Cola Bottling Company, S. C. Su- 
preme Ct.). . .{ 401,508. 


Fur Coat Damaged.—In a suit brought to recover damages to 


Dn 


a fur coat, the evidence showed that the coat, in good con- 
dition before cleaning by defendant, became hard and brittle 
in the cleaning process and shrunk so as to be useless to the 
owner. The court entered judgment for plaintiff on the 
round that it could be properly concluded that defendant 
ailed to exercise ordinary care. (Dewis v. Leon, N. J. Su- 
preme Ct.)...§ 401,512. 


Allowed to Run at Large.—Plaintiff recovered a judgment 
or injuries sustained as the result of a dog bite, the court 
holding that defendant was guilty of negligence per se in 
violating a statute which prohibited dogs from running at 
large. (Carter v. Sutton, Tenn. Ct. of App.). . .§ 401,513. 


__ July 25, 1949 


Doctor’s Liability for Negligence of Fellow Employee.—In an 


action brought by plaintiff to recover damages for injuries 
resulting from an injection in the arm, defendant, a physician 
employed in a medical office, was charged with unprofes- 
sional conduct in having an office attache, whose duties were 
of a non-medical nature, administer the injection. The court 
denied recovery on the ground that defendant, an employee, 
could not be charged with the negligence, if any, of a fellow 
employee. (Rath v. Craddock, Ohio Ct. of App.).. .] 401,507, 


Tripping of Passenger over Tarpaulin.—In an action brought 


in New York, plaintiff was denied recovery for injuries 
sustained while a passenger on defendant’s ship as the result 
of tripping over a tarpaulin spread on the deck but not tied 
down, The court held that it was not actionable negligence 
on the part of defendant to lay the tarpaulin flat on the 
deck without tying it down, Finding the evidence of de- 
fendant’s negligence insufficient to require submission of 
the case to the jury, the court reversed a judgment recovered 
by plaintiff. (Weill v. Compagnie Generale Transatlantique, 
U.S. C. C. A., 2nd C.)...9 401,514. 


Crossing Watchman Killed.—Plaintiff’s husband, a railroad 


crossing watchman, was killed by a switching engine being 
backed over the crossing as he was warning travelers on 
the highway of the approach of a passenger train from the 
opposite direction. The court held that plaintiffs petition 
showed actionable negligence on the part of defendant, and 
therefore demurrers addressed to the petition were er- 
roneously sustained. Furthermore, it could not be said as 
a matter of law that the deceased was not in the exercise of 
ordinary care for his own safety. (Bryant v. Atlantic Coast 
Line Railroad Co. et al., Ga, Ct. of App.). . .$ 401,521. 


Last Clear Chance.—Where there was no competent evidence 


showing that plaintiff’s intestate was lying down on the 
tracks of defendant railroad at the time he was struck by 
one of defendant’s trains, it was held error for the trial 
court to submit the case to the jury under the doctrine of 
last clear chance. (George, Admx. v. Winston-Salem South- 
bound Railway Co., N. C. Supreme Ct.).. . J 401,509. 


Dependency upon Unmarried Sister—Where plaintiff's in- 


testate was struck and fatally injured by defendant’s train, 
the court held that evidence showing that said intestate 
lived, during various periods of the year, at the homes of 
her married sisters and brothers, performing household duties 
and receiving food, clothes, and lodging which were less 
than the value of these services, authorized a finding that 
the sisters and brothers were dependent upon the intestate 
and suffered pecuniary loss by reason of her death. (Wilson, 
Admr. v. Pollard, Recr., Ga. Ct. of App.). ..¥ 401,515. 


Unlighted Service Entrance.—Plaintiffs attempted to enter de- 


fendant’s premises through an unlighted service entrance 
which had the words “Keep Out” printed on the door. They 
sustained the injuries when they fell down the cellar steps 
as they entered. A judgment entered for plaintiffs was re- 
versed on the ground that the owner of the premises ex- 
tended no implied invitation to enter by this service entrance 
and, therefore, owed no duty to plaintiffs except to refrain 
from causing wilful injury. (Carr et al. v. Hagerich, N. J. 
Supreme Ct.). . .§ 401,510. 


Business Visitor Injured.—Plaintiff, while visiting defendant's 
premises for the purpose of picking up type, was injured 
when he attempted to open a door with a glass panel leading 


to a back office. Plaintiff testified that the glass pane came 
down and cut his right hand. The court, stating that the 
proprietor of a business office is not an insurer of the safety 
of visitors but is liable only for known defects or defects 
which have existed for so long a time that by the exercise 
of reasonable care could have been discovered, reversed a 
judgment entered for plaintiff on the ground that defend- 
ant’s want of care had not been established. (Pepp ¥ 
Patrick, N. J. Supreme Ct.).. .§ 401,511. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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ee.—In an fall Caused by Slipping on Rug.—A judgment entered for * LIFE * 


plaintiff, in a. suit brought to recover damages for injuries 


Or injuries — wr 7 . 
a physician sustained as the result of slipping on a rug lying on a waxed Privilege Tax Imposed on Foreign Insurance Company.—The 
unprofes- floor, was reversed on appeal for the reason that the special privilege tax imposed by the state of Kansas upon foreign 
uties were answers returned by the jury were not only inconsistent insurance companies doing business within that state is not 
The court with the general verdict but were so plainly inconsistent a prospective tax, so that a new company organized in the 
0 with e > ; no judgment co : : ae 
a yee, th act on = Vee ary oe C ide St could middle of the year and assuming the tax obligations of the 
1 408 Sal proper t 401 a7 . cGumre v. mre, Kan. oupreme old company whose business it reinsured was liable for the 
; 1507, t)... ’ tax on the premiums collected by the old company in the 
n brought Licensees.— Plaintiff entered a building under construction for first half of said year before the old company was dissolved. 
r injuries the purpose of inspecting plastering material sold by him (Pacific Mutual Life Ins. Co. v. Hobbs et al., Kan. Supreme 
the result to a subcontractor who was doing the plastering. While Ct.). . .§ 501,418, 
it not tied there he fell down an open elevator shaft. Ina suit brought 
1egligence against defendant contractor, the court held that plaintiff Insured Murdered by Beneficiary.—A beneficiary under a policy 
at on the was a mere licensee who entered upon the premises at his who was the wife of the insured and who forced her way 
ice of de own risk and to whom no duty was owed except the duty into a house of ill fame and there shot and killed her hus- 
nission of to refrain from inflicting wilful and wanton injury. (Pafford band was deemed to have intended the consequences of 
recovered . Ae me Jones Construction Co., N. C. Supreme Ct.)... her wrongful act and could not recover the benefits under 
atlantique, i. insurance policies covering the life of her husband. (Jamison 
Protruding Rods.—Defendant, doing concrete work on a build- v. Metropolitan Life Ins. Co. et al., Tenn. Ct. of App.)... 
. railroall ing in the process of construction, had permitted reinforcing ¥ 501,415. 
rine beled - in the walls to project aren ee surface of the wall. Selene ef Clan Ueber in ete aS it i ‘ 
is was necessary to support added construction. The ert me & S or Lennessee it 1S no 
— he court denied plaintiff, a pipe fitter engaged in doing work on necessary to _ hee cog ee a ee eg is 
eae the same building, a recovery for injuries sustained as the in writing, and a beneficiary’s endorsement on a check on 
dee cae ong of — a the protruding rods, on the ground the back of which was a release amounted to a discharge 
’ that he failed to establish any negligence on the part of of the insurance company from all claims under the policies. 
> aie defendant, and for the further reason that plaintiff was (Hundley v. North Carolina Mutual Life Ins. Co., Tenn. Ct. 
seccien al guilty of contributory negligence in failing to see the rods, of App.).. .$ 501,414. 
ntic Coast which undoubtedly would have been seen had plaintiff 
L. looked. (Trnka v. Guthrie, Marsch & Peterson, U. S. Dist. Injunction Restraining Prosecution of Suits Against Insurer.— 
Ct, W. D., Pa.).. .7 401,516. Plaintiff insurer secured an injunction restraining defend- 
evidence Timber Dropped from Parapet of Building—Defendant was ants, several rival claimants of a fund due on an insurance 
n = o found not to be liable in a suit brought to recover damages ae —— ol suit es ee 
struck by for injuries sustained when a piece of timber fell from the plaintiff because of amount due on the policy. is in- 
the trial parapet of a building onto plaintiff, the court finding that a junction, on appeal, was reformed so that defendants were 
ctrine of cable which slipped and released the timber was not pushed not denied their right to appear in a suit pending in the 
m South- by the employees of defendant who were working on a lower court and assert their claims to the fund alleged to 
roof at the time of plaintiff's injury. (Blair v. Acme Roofing be due on the policy. However, defendants were restrained 
tif’s in Co., Tenn, Ct. of App.).. . 401,518. from bringing any other suit in any other court. (Gibson 
t's trols Renting of U afe Premises.—In a spit brought to recover et ‘aa United Life Ins. Co., Tex. Ct. of Civ. App.) 
intestate pomeges for aoe aeuneee when oF omer - flooring orn 
homes of ina cleaning establishment gave way under plaintiff’s weight, Fraudul R : by A Plaintiff’ . 

: defendant landlord was found liable, the court holding that **@udulent Kepresentations by / gent.—F laintifl's action to re- 
old — a landlord impliedly warrants that the leased premises are cover premiums paid on policies which did not contain pro- 
were — in good repair at the time they are leased, and if a person visions for loan values, although plaintiff alleged that 
ym ; a rightfully on the premises is injured by a latent defect in defendant’s agent had represented that they did contain such 
(Wil a the premises which was in existence at the time of the lease, provisions, was held to be barred by the statute of limita- 
(Wilson, the landlord is liable if the injured party could not have tions. (Life & Casualty Ins. Co., etc. v. Walker, Ga, Ct. of 
515. yl saeny “y. ee ooeaeey care. (Wilson App.). . .§ 501,426. 

v. Elijah A. Brown Co. a ice Versa, Ga. Ct. of App.) 
—s ¥ 401,520. Interest on Policy Loans.—Appellant’s contention that com- 
Bheriff’s Liability for Death of Prisoner—Defendant sheriff pound interest was assessed on a policy loan twice for the 
oe oan was found 4 liable in a suit brought to recover Senos same ners we held rod at an be — te the 
was te for the death of es son. The deceased was a prisoner plained. ? ( Mas becca 7 mye The Franklin Life Ine. Co a 
. - in a county jail and suffocated to death when a mattress oe ’ a a tas 
anal in the run-around of the jail caught fire, the smoke causing Springfield, Ill, I. App. Ct.) . . .7 501,420. 
refrain the prisoner to suffocate to death in his cell. The evidence ; : B get ; ; 
*h N J Sustained the jury’s findings that defendant was not negli- Rights of Creditor.— Plaintiff, divorced wife of defendant, was 
cn, N. J. gent in any respect and that the prisoner failed to exercise permitted to subject a policy, wherein she was named as 
ordinary care for his own safety. (Baker v. Walston et al., beneficiary, to a judgment recovered by her against defend- 
will Tex. Ct. of Civ. App.)... 401,523. ant insured. The court held that this policy was not exempt 
a : ee \ from attachment, as claimed by defendant, for the reason 
Pere. Miceed Assault by th a ligand was ejected from that the exemption was for the wife’s benefit, and when 
” — failed ¢ < henl 4 rt 4 et 7 rs fi a8 progress _— he the relationship of husband and wife ceased between plaintiff 
= Sal ime eee atin ices aoe "he be to eles and defendant, there was no further right of exemption. 
: caad down the stairs by doleadant plaintiff fell wad hocks (Hoffman v. Weiland, Ohio Ct. of App.). . J 501,423. 
his ankle. A jud d for plaintiff 
defects e. judgment entered for plaintiff was reversed on ‘ . . , ‘ 
exercise the ground that the trial court erred in charging the jury, Insured Killed in Airplane Crash.—Death of insured which sid 
wae a8 a matter of law, that the authority of defendant to re- sulted when a commercial airplane in which he was a pai 
dekenll Strain the boy ended immediately on their leaving the room passenger crashed was held to have occurred while he was 
Pepp v where the game was in progress, and that from then on what engaging in aeronautic operations so that the double in- 
bP wv. the officer did was unlawful. (Springer v. Barnes; Amacher demnity provisions of the policy did not apply. (Ivy v. New 


v. Same, Me. Supreme Jud. Ct.).. .§ 401,522. 


York Life Ins. Co., U. S, Dist. Ct., N. D., Ala.).. . 501,421. 
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Misrepresentation of Age.—If an insured misrepresents his age 
in applying for a contract of insurance in order to come 
within the age limits set by the defendant assessment com- 
pany, the misrepresentation statute of the state of Missouri 
cannot be applied to change the contract since if the insured 
was not actually within said age limits, no valid contract 
could ever exist. (Johnson et al. v. Central Mutual Ins. Assn., 
Mo. Supreme Ct.).. .{[ 501,427. 


Time for Acting on Application.—Under the terms of an ap- 
plication for a joint policy of life insurance, the insurance 
company was held to have sixty days within which to make 
its required investigation so that a rejection within that 
period was timely. (New York Life Ins. Co. v. Lawrence, 
Admr., Ariz. Supreme Ct.). . .§ 501,422. 


Voluntary Exposure to Unnecessary Danger.—Defendant in- 
surer was held liable for injuries sustained by the insured 
as the result of being struck by an automobile, the court 
finding that the insured did not voluntarily expose himself 
to unnecessary danger, and that he was not guilty of violat- 
ing a law, relative to the crossing of streets by pedestrians, 
at the time he was struck. (Furjese v. National Accident 
and Health Co., etc., Ohio Ct. of App.) . . . 501,424. 


Intoxication and Violation of Law by Insured.—The policy 
upon which suit was brought excluded liability for injuries 
sustained by insured while intoxicated or while violating 
the law. At the time of his injury, insured was violating the 
law by driving while intoxicated and by driving on the 
wrong side of the road. The beneficiary in the policy was 
denied recovery. (Jenkins v. Life & Casualty Ins. Co. of 
Tenn., Tenn, Ct. of App.)... 501,416. 


Concealment of Facts in Application for Reinstatement.—An 
insured who applies for reinstatement of a policy which has 
lapsed is under a duty to disclose that he has been treated 
by physicians since the policy was first issued and failure 
so to do furnishes the insurer with grounds upon which the 
policy may be cancelled. (Winer v. New York Life Ins. Co., 
Fla. Supreme Ct.). . .{ 501,417. 


False Statements in Reinstatement Application.—Plaintiff was 
denied a recovery on a policy of insurance issued by defend- 
ant on the ground that statements made by the insured in 
an application for reinstatement, as to the condition of his 
health, were falsely and wilfully made for the purpose of 
inducing defendant to reinstate the policy. The effect of 
such a wilful misrepresentation was to render the policy 
void, (Life and Casualty Ins. Co. v. Davis, Ga. Ct. of App.) 
.. 501,429. 


Condition Precedent to Payment of Disability Benefits.—Policy 
providing that first income payment shall become due on the 
first day of the calendar month following the receipt of 
proof of disability is clear and unambiguous and said proof 
is a condition precedent to the company’s liability for pay- 
ments. (Berke et al. v. New York Life Ins. Co., Minn. Su- 
preme Ct.)... 501,428. 


Total and Permanent Disability Benefits—A judgment entered 
by the trial court for plaintiff was reversed on the ground 
that plaintiff was not entitled to disability benefits from the 
time when his disability commenced, but only from the time 
that proof of such disability was made to defendant in- 
surer; neither was plaintiff entitled to recover premiums 
paid voluntarily after proof of disability had been made for 
the reason that plaintiff had not made these payments under 
an urgent necessity, a mistake of fact, or because of fraud 
practiced upon him. (Massachusetts Mutual Life Ins. Co. v. 
Montague, Ga. Ct. of App.).. .§ 501,431. 


Automatic War Risk Insurance.—Amendment to statute passed 
ia 1930 and providing that actions on yearly renewable term 
insurance could be brought within one year after its passage 
held not to apply to automatic insurance. (Miller v. The 
United States of America, U.S. C. C. A., 7th C.)...$ 501,425. 


*% AUTOMOBILE ~ 


Reckless Driving——Where the evidence showed that defend 
ant’s truck driver held out his hand for a left turn, pulled 
over to the left side of the highway, and as the driver o 
plaintiff’s automobile started to pass him on the right side, 
turned back to the right, the court affirmed a judgment for 
plaintiff on the ground that the truck driver was guilty of 
reckless driving. (Chattanooga Ice Delivery Company v. 
George F. Burnett, Inc., Tenn. Ct. of App.). . .] 703,095. 


Registration of Vehicle—The automobile in which plaintiffs 
were riding was struck by a car negligently operated by an 
unknown driver. Plaintiffs traced the registration of the 
vehicle to defendant, but defendant’s evidence clearly showed 
that he was not within the state at the time of the accident 
and had no agent or business within the state. Defendant 
was not held responsible for the property damage and per- 
sonal injuries sustained. (Calvert Motors v. Belle Snyder; 
Same v. Eugene Alsup; Same v. H. E. Snyder; Same v. Earl 
Alsup, Tenn, Ct. of App.)...{ 703,089. 


Pedestrian Injured.—Plaintiff who was struck by defendants’ 
truck while crossing a street was denied a recovery, the 
court finding that the evidence failed to disclose any negli- 
gence on the part of defendants. (Nicholson v. Krecemer 
et al., Md. Ct. of App.). . .] 703,094. 


Municipality’s Liability. Plaintiff, injured when he lost control 
of his motorcycle because of defects in the street, was de- 
nied recovery against the city responsible for the main- 
tenance of the street because, at the time of his accident, 
his motorcycle did not have attached to it the license plate 
issued for the current year. (Miller v. The City of El Dorado, 
Kan. Supreme Ct.).. .{] 703,099. 


County’s Liability —Plaintiff sought to recover for personal 
injuries sustained through the negligent operation of one 
of defendant county’s trucks while it was hauling gravel 
and rock to be used in the repair of a highway. No defect 
in the highway was alleged or proved and plaintiff was de- 
nied recovery because he had alleged no cause of action 
under the law permitting suits against a county. (Shelton 
v. Greenville County, S. C. Supreme Ct.)... 703,103. 


Status of Passenger.—Plaintiff, who was being transported to 
a cemetery by defendant in order to induce her to buy a 
burial lot, was held not to be a guest within the meaning 
of the guest statute, and therefore, allegations of simple 
negligence contained in her declaration were held to be 
sufficient as against defendant's demurrer. (Robb v. Ramey 
Associates, Inc., Del. Superior Ct., New Castle County)... 
7 703,093, 


Guest Injured.—In a suit brought by a guest to recover for 
injuries sustained when her host drove the automobile in 
which she was riding into the rear of a preceding auto- 
mobile, it was held that the issue of whether her host was 

uilty of wilful and wanton misconduct was a question of 
act to be determined by a jury and that it was error to 
direct a verdict for the host. The evidence was insufficient 
to warrant a ruling as a matter of law that the guest was 
guilty of misconduct in going to sleep. (Rohrer v. Denton, 
Ill. App. Ct.) .. .] 703,106. 


Suit Against Nonresident Motorist.—A statute permitting suit 
against a nonresident motorist in any county within the 
state was held not to violate the equal protection of law 
provision of the federal constitution because the venue rules 


as to residents were not applicable to nonresidents. How- 
ever, the statute permitting an injured person to sue a 
tortfeasor after payment was held to violate the due proc- 
ess of law clause of said constitution. (Lloyd Adams, Inc. 
v. Liberty Mutual Ins. Co., Ga. Supreme Ct.). . . 703,102. 


Service on Nonresidents.—At the time of the accident in ques- 
tion, the service on nonresidents statute required filing of 
the notice of suit with the Commissioner of Motor Vehicles. 
At the time of the suit, the changed law required a filing 
of the notice with the Commissioner of Public Safety. 
When notice was mailed to defendant a notification stated 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


that the original notice had been filed with the Commissioner 
of Motor Vehicles and such service was upheld under the 
court’s construction of the changed law. (Green et al. v. 
Brinegar, Iowa Supreme Ct.). . . | 703,105. 


road Crossing Collision—A judgment recovered by plain- 

tiff for injuries sustained as the result of a railroad crossing 
collision in Indiana between an automobile in which she 
was riding and a passenger train owned by defendant was 
reversed on appeal, the court finding that the evidence 
clearly showed that there was no negligence on the part of 
the operators of the train, Since there was no dispute about 
the facts, the lower court was held to have erroneously sub- 
mitted the case to the jury. (Constantine v. The Pennsylvania 
Railroad Co., U. S, C. C. A., 7th C.).. . 703,096. 


Negligence Per Se.—Plaintiff was denied a recovery for dam- 
age to his parked car when it was struck by a truck 
traveling in the same direction as the car was headed, the 
court finding that plaintiff’s violation of a statute relative 
to parking 6n a highway constituted negligence per se. This 
violation consisted in parking the automobile in such a posi- 
tion as to leave less than fifteen feet of the improved portion 
of the highway for free passage of other vehicles, and in 
parking the car in such a position as not to be visible for 
two hundred feet in either direction. (Galloway v. Nance 
Motor Sales Co., Tenn. Ct. of App.). . .] 703,087. 


Truck Illegally Parked—When the motor stopped and the 
lights went out on the truck he was driving, defendant’s 
employee parked it partially on and partially off the highway 
where it was struck by plaintiff’s automobile. Visibility was 
poor and the truck was illegally parked without a rear red 
light. The court awarded plaintiff relief for property dam- 
age and personal injuries sustained. (Cuiler v. Johansson, 
Mass. Supreme Jud, Ct.)...{ 703,097. 


Vehicle Parked with Blinding Lights.—Plaintiff’s husband was 
killed when, as he was standing alongside of a truck parked 
with blinding lights, an automobile driver approaching from 
the opposite direction was blinded by the lights and drove 
his car over to the left of the road. It was held error, in 
plaintiff's suit to recover for the death of her husband, to 
sustain the truck owner’s demurrer. (Sprayberry v. Snow 
et al., Ga. Supreme Ct.). . . J 703,109. 


Collision Between Colt and Automobile.—An accident in which 
a colt was killed after colliding with an automobile was held 
to be unavoidable, the court concluding that the motorist 
did not exceed the speed limit and was not negligent in 
failing to see the animal before she did. (Harris v. Miller, 
Tenn. Ct. of App.). . .§ 703,038. 


Car Wrecked by Post on Highway.—Plaintiff was severely in- 
jured when the automobile in which he was riding was 
wrecked by a post on the highway. There was evidence to 
show that defendant had purchased posts, loosely packed 
them in a truck, and had driven along the highway. In 
view of this evidence, it was error to sustain defendant’s de- 
murrer to plaintiff's evidence. (Brown v. Clark, Kan. Su- 
preme Ct.)...¥ 703, 


Burden of Proving Policy Coverage.—Appellant’s insurance 
policy protected defendant’s trucks while being used pur- 
suant to his permit from the State Corporation Commis- 
sion. Although it was not apparent at the trial that defendant 
was relying upon this provision, it was part of plaintiffs’ 
case to prove such use and their failure to do so necessitated 
a new trial. (Smith et al. v. Republic Underwriters of Waco, 
Tezx., et al., Kan. Supreme Ct.) . . . J 703,090. 


bility to Stop Within Range of Vision—Defendant drove 
his automobile through a dense cloud of dust at such a 
speed as to be unable to stop his car within the range of 
his vision and struck plaintiff's oncoming truck. Driving 
at such speed constituted negligence per se and it was held 
error for the trial court to overrule the demurrer to the 
evidence filed by plaintiff’s public liability insurer. (Good- 
man v. Wisby et al., Kan. Supreme Ct.). . .[ 703,092. 


_ WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


Declaratory Judgment.—Insured, by his actions, having de- 


stroyed his insurer’s right to contribution against his joint 
tortfeasor in the event the insurer was required to pay a 
judgment obtained against the insured by his injured guests, 
his motion to dismiss his insurer’s complaint for a de- 
claratory en was overruled. (American Automobile 
Ins. Co. v. Mack et al, U. S, Dist. Ct., E. D. of Ky.)... 
7 703,113. 


Bus Passenger Injured.—Plaintiff, a bus passenger, was in- 


jured when the bus in which she was riding collided with 
an automobile at an intersection. The estate of the de- 
ceased automobile driver was held responsible for her 
injuries, but the carrier was exonerated, an analysis of the 
evidence indicating that the bus was carefully driven at a 
moderate rate of speed on a preferred highway and that the 
automobile was driven at an excessive rate of speed, the 
driver ignoring all traffic signs. (Stafford v. Central Grey- 
hound Lines, Inc., Ohio Ct. of App.). ..] 703,100. 


Case Falling from Luggage Rack.—Plaintiff, a bus passenger, 


was injured when a brief case fell from the baggage rack 
above her. She sought to recover for her injuries on the theory 
that the rack was defective, but proved no standard construc- 
tion for such racks. The court dismissed her case for the rea- 
son that, where the plaintiff fails to show a standard, a jury 
may not fix one. Litigation arose in New York. (Wilhams 
v. New Jersey Transit Co., U. S. C. C. A., 2nd C.)...J 703,110. 


Right of Way at Intersection.—In a suit brought to recover for 


the death of a motorist who was killed when, as he entered 
a state highway from a side street, his automobile was 
struck by another vehicle, a judgment in favor of plaintiff 
was reversed because it was entered open a jury verdict, re- 
turned upon a misleading instruction which suggested that the 
driver who first entered the intersection had the right of 
way. (Wallace, Admz. v. Parnell, Ill. App. Ct.)...] 763,098. 


Collision at Intersection.—Plaintiff was injured when, as he 


turned left from a dirt road onto a gravel road, his car col- 
lided with defendant’s automobile. The evidence did not 
disclose that he was guilty of contributory negligence as a 
matter of law and the court properly entered judgment on 
the jury’s verdict in his favor. (Hayward v. Vollbrecht, Minn. 
Supreme Ct.). ..¥ 703,111. 


Visibility at Intersection—It could not be said that plaintiff 


was guilty of contributory negligence in the collision which 
ensued when he entered upon an intersection after looking 
for approaching traffic on his left from a distance of ten 
to twenty feet from the intersection and being unable to see 
defendant’s car within the range of his vision which was 
about 165 feet. The judgment, entered by the trial court 
after a verdict in his favor, was upheld. (Kraus v. Saffert, 
Minn. Supreme Ct.).. .f 703,112. 


Evidence Overcoming Prima Facie Case.—Plaintiff, in a suit 


brought to recover damages for personal injuries in a col- 
lision, established a prima facie case by proving that the 
truck involved in the accident was registered in defendant’s 
name and used in its business and that the driver was in 
defendant’s employ. The court held that evidence adduced 
by defendant, showing that the driver was not engaged in 
defendant’s business at the time of the accident, not having 
been contradicted by any evidence offered by plaintiff, de- 
stroyed the presumption raised by plaintiff’s proof and war- 
ranted a directed verdict in defendant’s favor. (Ritchie 
et ux., et al. v. Watauga Chevrolet Co., Tenn. Ct. of App.) 
. . . 703,086. 


Deviation of Employee.—At the first trial of this action to re- 


cover for personal injuries sustained through the negligent 
operation of a truck by defendant’s employee, it was neces- 
sary to reverse a judgment entered upon a directed verdict 
for defendant because there was no showing of the extent 
of the employee’s deviation from his employment. This 
evidence being supplied upon a second trial, a verdict was 
properly directed for defendant thereupon. (Causey v. Swifi 
& Co., Ga. Ct. of App.) .. . J 703,108. 
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AUTOMOBILE—Continued tiff's suit was dismissed without prejudice to a future 


McCullough v. Miller et al., Ohio Ct. of App.)... » 
Collision on One Way Bridge.—In an action to recover for the A ¢ — I ; = ‘ of App.) . .1.703,10% 
wrongful death of an occupant of an automobile which utomobile Casualty.—In a suit arising out of an automobile 


, : , avenvere : casualty in which the jury returned a verdict of one dollag 
collided with a truck on a one way bridge, the jury’s verdict for plaintiff, the appeal court held that the trial court did 


for plaintiff was held to be supported by the evidence. The t : li : 1 
financial status of decedent was inadmissible in evidence Seen ae apparent Se a pPracand arg (Philippi, 


for the purpose of reducing the amount of recovery. (Wray Speer, Kan. Supreme Ct.). . .{ 703,091. 


et al. v. Ferris, Admr., Okla. Supreme Ct.).. .J 703,101. D nulln a eult brought by plalatill to becctens tex 


eae ‘ sonal injuries sustained through the negligence of defer 
Joinder of Parties.—In a suit arising out of an intersection col- ants, it was held that, after a jury verdict for defendants, 


lision, plaintiff sought to hold defendant minor responsible laintiff could not complain of 

for his negligence and to hold his father, the owner of the ae to the sc ecnen at’ Gunaun laeaeas tae onal 
car, responsible under the doctrine of respondeat superior. would be harmless. (Kersey v. Robinson et al., Ga. Ct. of 
Such joinder of parties was held to be improper and plain- App.). ..§ 703,107. 
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